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Ten key points to note OLSWANG

1. Inforce from 1 July 2011
2. Replaces existing common law and statutory offences

3. Wide extra-territorial scope: will apply if any part of your business takes place in the UK, regardless of where
your organisation is incorporated and regardless of where any payment/alleged bribe took place

4. Applies to private sector as well as public sector bribes
5. Prohibits facilitation payments, unlike the Foreign Corrupt Practices Act in the United States
6. Potentially affects any disproportionate or overly lavish corporate hospitality
7. Key test is whether an advantage is conferred with the intention of inducing “improper performance” (breach
of expectation of good faith / impartiality / position of trust, objectively assessed in accordance with UK
standards)
8. Introduces new corporate offence of failing to prevent bribery by associated persons:
“Associated persons” means potential vicarious liability for bribes committed by any business
partners providing services wherever in the world (which could be employees, agents, suppliers, joint

venture & consortia partners)

Corporate offence is strict liability — the bribe may have been paid without the knowledge,
authorisation or involvement of anyone else in the organisation

Only defence is for organisations to have put “adequate procedures” in place, (including
implementing employee/HR policies and other anti-bribery procedures in accordance with guidance
published by the Ministry of Justice)

Guidance allows organisations to choose their own procedures based on six key principles:
proportionality / top-level commitment / risk assessment / due diligence / communication & training /
monitoring & review

9. Will be enforced by UK Serious Fraud Office, with strict penalties (unlimited fines and up to ten years in
prison, including for directors who turn a blind eye)

10. Under the EU Procurement Directive, a corporate conviction for bribery could result in permanent exclusion
from government contracts across the European Union
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1.2

1.3

The Bribery Act 2010 (the “Bribery Act”) was enacted by the UK Parliament on 8 April 2010 and will
come into force on 1 July 2011. The Bribery Act was originally intended to come into force in late 2010,
but was delayed on a number of occasions to allow for the publication of guidance by the Ministry of
Justice which guidance was finally published on 30 March 2011 (the “Guidance”). A number of criticisms
had been voiced by the media and in Parliament about the effects of the Bribery Act, particularly in
relation to the issue of corporate hospitality, and the additional details set out in the Guidance have been
designed to address those concerns.

This Practice Note sets out the key aspects of the Bribery Act. It considers the purpose of the Bribery Act,
each of the four offences it introduces, and what the key legal tests will be. It concludes with a particular
focus on the practical measures that companies will need to take to achieve compliance with the new
regime. The Practice Note updates Olswang'’s previous know-how and client releases, in particular to
take account of the Guidance.

However, please note that given the extremely wide scope of the subject, this Practice Note can only
be a headline summary of the key issues. If specialist advice is required, we would be very happy to
advise in more detail. Some of the services we offer, and the relevant contact details, are contained in
Section 7 below.

Purpose

21

2.2

The Bribery Act abolishes the existing common law and legislative offences in the United Kingdom
against bribery and corruption. Those offences were contained in a piecemeal framework, including
common law (the offences of bribery and embracery) and statute (the Public Bodies Corrupt Practices
Act 1889 and the Prevention of Corruption Acts of 1906 and 1916).

The Government’s stated purpose behind introducing the Bribery Act was:
2.2.1 To codify the existing laws into a single, unified legislative framework;

2.2.2 To support trade-led international development by promoting the principle of free and fair
competition amongst businesses; and

2.2.3 To set new standards in terms of global measures against corruption. In this regard, please
note Annex B below concerning the ways in which the Bribery Act goes further than the Foreign
Corrupt Practices Act (“FCPA”) in the USA, which prior to the Bribery Act has been viewed as the
‘gold standard’ in anti-corruption legislation.
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The Four New Offences

2.3 The Bribery Act introduces four new criminal offences, with effect from 1 July 2011 (the Bribery Act does
not have any retrospective effect'):

2.3.1 an offence of bribing (offering, promising or giving a financial or other advantage) (s.1);

2.3.2 an offence of being bribed (requesting, agreeing to receive or accepting a financial or other
advantage) (s.2);

2.3.3 an offence of bribery of foreign public officials (s.6); and

2.3.4 an offence by a corporate of failing to prevent bribery by an associated person (s.7)
(the “Corporate Offence”).

2.4 The first three offences apply to individuals, and may also apply to corporates subject to the usual
common law test for corporate liability.2 However, the s.7 Corporate Offence can only be committed
by corporates and is a strict liability offence (such that no criminal intention is required). Further,
as is explained further in Section 5 below, the Corporate Offence has vicarious liability and very
wide extra-territorial application. As such it is expected that it will be easier in practice to secure a
conviction for the Corporate Offence, unless the statutory defence of “adequate procedures” applies,
and it is this extremely wide scope which is the most significant development on the previous law.

Territorial Application
2.5 The first three offences apply to:
2.5.1 acts of bribery committed within the UK by any person or corporate; or

2.5.2 acts of bribery committed outside of the UK by a person or corporate which has a “close
connection” to the UK (broadly UK companies, UK partnerships, UK citizens or individuals
ordinarily resident in the UK).

2.6 The application of the Corporate Offence is wider than that of the other offences: it will be enough for
the person paying the bribe to be associated with a corporate which carries on its business or part of
its business in the UK. This means that all companies and partnerships that carry on any part of
their business in the UK will be caught by the Corporate Offence, regardless of where they are
incorporated or formed and regardless of where the alleged bribe takes place.

"s.19. Note that for any bribery offence wholly or partly committed before 1 July 2011, liability under the existing common law / statutory regime is expressly preserved by s.19(5), as are
any existing investigations or legal proceedings. For acts of bribery which occur partly before and partly after 1 July 2011 (for example, a bribe which is offered pre 1 July but paid after),
concurrent liability under both regimes may arise.

2 Corporates may be liable under English law for acts committed by natural persons who are the “directing mind or will” of the organisation: Tesco Supermarkets v Nattrass [1972] AC 153.
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3.2

3.3

3.4

S.1 of the Bribery Act provides that it is an offence to offer, promise or give a financial or other advantage
with the intention of inducing “improper performance [by the recipient] of a relevant function or activity”
(or in short, to actively commit bribery).

Under s.2 of the Bribery Act, it is an offence to request, agree to receive or accept a financial or other
advantage, again with the intention of inducing “improper performance [by the recipient] of a relevant
function or activity” (or in short, to be bribed).

“Advantage” is not defined: in principle, any payment, gift, or any form of benefit could be caught (hence
the issue with corporate hospitality, described further below). “Function or activity’ is defined, but very
broadly. As long as the function or activity is one which is expected to be performed in good faith,
performed impartially, or the person performing it is in a position of trust (see the improper performance
test below), all functions or activities: (1) of a public nature, or (2) connected with a business, or (3)
performed in the course of a person’s employment or (4) performed by or on behalf of a body of persons
(whether or not incorporated) are captured by the law.3

As a result, the Bribery Act prohibits private as well as public sector bribes.

The Improper Performance Test

3.5

3.6

35.3(2).
45.5(1).

Given the extremely wide scope of what factually might be considered as a bribe under the Bribery Act,
the key question in most cases will be whether the bribe is intended to induce “improper performance” by
the recipient. There are two important aspects to this test:

3.5.1 First, conduct will be considered to be “improper” if it amounts to a breach of an expectation that a
person will act:

3.5.1.1 in good faith; or
3.5.1.2 impartially, or
3.5.1.3 in accordance with a position of trust.

3.5.2 Second, these expectations must be assessed in relation to UK standards, even if it occurs
overseas. The Bribery Act applies an objective test, which is what “the reasonable person in the
United Kingdom would expect in relation to the performance of the type of function or activity
concerned”.*If the conduct in question occurred outside the UK, any local custom or practice is
to be disregarded, unless it is specifically permitted by the “written law” of that country.®

Therefore, assuming there is a close connection to the UK, payments made overseas to secure business
contracts which payments are not expressly permitted by law in that country may constitute criminal
conduct under the Bribery Act, if they would seem “improper” viewed through the eyes of UK
business practice.

5 “Written law” is defined in s.5(3) as meaning a written constitution, provision made by or under legislation applicable to the country concerned, or any judicial decision evidenced in
published written sources
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Corporate Hospitality

3.7 It follows from the wide definitions employed under sections 1 and 2 that both giving and receiving
corporate hospitality could potentially be unlawful under the Bribery Act, if the “improper performance”
test is satisfied. The Ministry of Justice has responded to numerous criticisms in this regard by giving
some clarification by way of the Guidance as to what corporate hospitality will be considered acceptable,
and what may not. The key points to note are as follows:

3.7.1  “Bona fide hospitality and promotional, or other business expenditure which seeks to improve
the image of a commercial organisation, better to present products and services, or establish
cordial relations” is acceptable, and reasonable and proportionate expenditure of this nature
will not be unlawful.

3.7.2 However, hospitality that is overly “lavish”, and not of “genuine mutual convenience”, may risk
being viewed as a bribe. In this regard, reference will be had to “standards or norms” of the
business sector in question.

3.7.3 The more lavish the hospitality, the higher the expenditure, and the more unusual it is by
reference to industry norms, then the greater the risk is.

3.8 In our view, the simplest way to assess the risk of hospitality being considered to be a potential
bribe, based on the above principles will be to ask, in relation to each item of hospitality, “would my
competitors think this hospitality is excessive/suspicious?” If so, best practice would be to refrain, or
reduce the scope of the hospitality to a more proportionate level. In more practical terms, the following
list provides some guidance on what is likely to be high/low risk of being viewed as a potential bribe
(bearing in mind that the improper performance test also needs to be satisfied for one of the offences
to have been committed):

Taking business contacts out for lunch and dinner, Paying for lunch and dinner for business contacts,
accompanied by you unaccompanied by you

Provision of flights, taxis or other transport services to | Provision of flights, taxis or other transport services
facilitate a meeting or on site visit to facilitate non-business related activities, such as

paying for 5 star holidays

Tickets to sports or other cultural events, Tickets to sports or other cultural events,
accompanied by you unaccompanied by you

Taking business contacts on a golf day with members | Flying business contacts unaccompanied overseas
of your organisation for a golf holiday

Gifts such as corporate pens, calendars etc Lavish gifts such as expensive watches, or even cars



4.1 It will be an offence contrary to s.6 of the Bribery Act, to bribe a foreign public official (“FPO”). An FPO is
an individual who holds a legislative, administrative or judicial position of any kind (whether appointed or
elected) in a country or territory outside the UK, or who exercises a public function for and on behalf of a
territory outside the UK, or for any public agency or enterprise of that country or territory, or is an official
agent of a public international organisation.

4.2 The offence will be committed if a person offers, promises or gives any advantage to an FPO or to
another person with the FPO’s request or consent, in circumstances where the local written law neither
permits nor requires the FPO to be influenced in his or her capacity as an FPO by the offer, promise or
gift. The bribe must be made with intent to (note that the test is slightly different to s.1 and s.2):®

4.2.1 influence the FPO in his or her capacity as an FPO; and

4.2.2 obtain or retain some business, or an advantage in the conduct of business.”

4.3 The scope of this offence is wide. For example, it will capture facilitation payments (i.e. payments
demanded by officials simply to secure or expedite the performance of their normal duties), which as a
result are contrary to UK law (although permitted in the USA — see below). As above, the offence may
also extend to corporate hospitality, if overly lavish gifts or entertainment is provided to FPOs.

5.1 Pursuant to s.7 of the Bribery Act, a “relevant commercial organisation” will commit an offence if a
person associated with the organisation bribes another person with the intention of obtaining or retaining
business or an advantage in the conduct of business for that organisation. In short, this means failure by
the organisation to prevent one of the s.1, or s.6 offences from occurring.®

5.2 The definition of “relevant commercial organisation” is wide: it extends to a body incorporated or a
partnership formed under the law of any part of the UK, which carries on a business (whether in the
UK or elsewhere) or any other body corporate or partnership (wherever incorporated or formed) which
carries on a business, or part of a business, in any part of the UK — hence the extremely wide extra-
territorial effect described at paragraph 5.1 above.® The Bribery Act does not define “part of a business”,
and thus companies should exercise caution as the following scenarios may be caught:

5.2.1 Representative or branch office in the UK;
5.2.2 UK agent carrying out ordinary business on the company’s behalf, such as sales;
5.2.3 UK subsidiary; or

5.2.4 Any other form of demonstrable business presence."

55.6(5). The threshold is slightly lower than for sections 1 and 2; s.6 only requires an “intent” to influence and not an intent to induce “improper performance”.

7s.6(1) and 6(2).

8 Rather oddly, the Bribery Act appears to provide that bribery in the context of this offence relates only to active bribing under s. 1 and s.6, and not to being bribed under s.2: thus the
Corporate Offence will not be made out if organisations are failing to prevent their associated persons from being bribed, though best practice would be to ensure this is prevented as well.
95.7(5). This will be interpreted broadly, so for example organisations which pursue mainly charitable, educational or public functions will still be caught if they engage in commercial (i.e. for
profit) activities.

© Though note that the Guidance specifies that admission of a company’s shares to the London Stock Exchange will not, of itself, constitute carrying on part of a business in the UK. Note
that in each of the scenarios in 5.2.1 to 5.2.4, the business being carried on in the UK should be the same business as that in which the act of bribery has taken place. The Guidance
states that “having a UK subsidiary will not, in itself, mean that a parent company is carrying on a business in the UK, since a subsidiary may act independently of its parent or other
group companies”. For example, if a multinational has a construction business in Asia only, and a worldwide energy business (including in the UK), it will prima facie not be committing the
Corporate Offence under the Bribery Act for failing to prevent bribery in the Asian construction business (but conversely will be in respect of the energy business outside the UK).
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5.3 Note that a conviction for either the s.1 or s.6 offences is not a prerequisite for the Corporate Offence to
be made out. A prosecution can be brought under the Corporate Offence even if no prosecution has been
brought for the act of bribery in question under s.1 or s.6, and even if the act in question is not unlawful
in the country where it occurred. All that is required for a s.7 prosecution is that the act would have been
an offence under s.1 or s.6 if it had been committed in the UK. Where the prosecution cannot prove this
beyond all reasonable doubt, the Corporate Offence will not be triggered.

The Associated Persons Definition

5.4 Aperson is associated with an organisation if he “performs services” on behalf of the organisation
(disregarding the bribe in question)." Whether a person performs services for an organisation is
determined by reference to “all the relevant circumstances’. It is a wide definition which may include:

5.4.1 employees (note that there is a presumption that employees are performing services, and are
thus acting as “associated persons”);

5.4.2 agents;

5.4.3 subsidiaries;

5.4.4 contractors;'?

5.4.5 joint venture or consortia partners;'® and
5.4.6 third party service providers / suppliers.

5.5 Thus, organisations can be vicariously liable under the Bribery Act for a very wide range of business
partners — unless they have adequate procedures in place (including carrying out regular due diligence on
those business partners). However, the Guidance specifies that benefits conferred indirectly, simply by the
fact of ownership or investment (for example, benefits conferred to a parent company by its subsidiary such
as payment of dividends) are unlikely to satisfy the test for intention: the bribe must be intended to confer
direct benefit on the organisation.™

The Adequate Procedures Defence

5.6 The Corporate Offence is one of strict liability, meaning that the prosecution will not have to prove
intention or negligence by the corporate, merely that the s.1 or s.6 offence occurred as a matter of fact
(or would have occurred had it happened in the UK). Thus, the associated person may have paid the
bribe without the knowledge, authorisation or involvement of anyone else in the organisation.

"s.8.

2 Note that any sub-contractors in a chain are unlikely to be caught, unless they are performing services for you rather than the next contractor in the chain.

3 1f the JV is a separate legal entity and has paid a bribe, a member of the JV co. may be liable if the JV co. is performing services for the member and the bribe is paid with the intention of
benefiting that member. Indirect benefit by the member (through their investment, or ownership of the JV) will not be enough. If the JV is conducted through a contractual arrangement with
no separate legal entity, the risk of liability for each participant in the JV for bribes paid on behalf of the JV will depend on the degree of control that participant has over the service provider in
question. For example, a bribe paid by an employee or an agent of one participant for the benefit of that participant only is unlikely to attract liability for the other participants.

' Guidance para 42: “The fact that an organisation benefits indirectly from a bribe is very unlikely, in itself, to amount to proof of the specific intention required by the offence. Without proof of
the required intention, liability will not accrue through simple corporate ownership or investment, or through the payment of dividends or the provision of loans by a subsidiary to its parent. So,
for example, a bribe on behalf of a subsidiary by one of its employees or agents will not automatically involve liability on the part of its parent company, or any other subsidiaries of the parent
company, if it cannot be shown the employee or agent intended to obtain or retain business or a business advantage for the parent company or other subsidiaries”.



5.7

5.8

5.9

5.10

However, it will be a full defence to any organisation charged with this offence to demonstrate that it has
adopted, applied and enforced “adequate procedures”. “Adequate procedures” in short means measures which
commercial organisations can put in place to prevent persons associated with them from committing either
the s.1 or the s.6 offences.

The Guidance was provided by the Ministry of Justice in March under s.9 of the Bribery Act to explain
to commercial organisations what procedures are likely to be considered adequate. The Guidance is
flexible and outcome-focussed, rather than prescriptive and mandatory. Thus, it is for each organisation
to determine what procedures to put in place, and it will be for the Court to decide in the particular facts
and circumstances of each prosecution whether those procedures provide the statutory defence (which
will be assessed on the balance of probabilities).

There are six key principles for organisations to take into account:

5.9.1 Proportionality. Procedures must be proportionate to the bribery risks faced by that organisation.
Small national organisations in low risk industries will not have to apply the same procedures as
large international organisations in high risk industries.

5.9.2 Top Level Commitment. The top level of any organisation (be it the Board of Directors, the
owners, the partners or the sole practitioners) must be involved in determining and implementing
the procedures on an ongoing basis.

5.9.3 Risk Assessment Procedures. Organisations must know, and keep up to date with, the bribery
risks they face in their sector and market generally. Such risk assessments must be periodic,
informed and documented. There are five main groups of risk: country, sector, transaction,
business opportunity, and business partnership.

5.9.4 Due Diligence Procedures. Due diligence is risk assessment applied to an organisation’s
particular business and business partners. Organisations must do such due diligence to find out
who they are doing business with (for example why, when and to whom they are releasing funds).
Background checks may need to be made, for example on agents and intermediaries, and target
acquisitions clearly vetted.

5.9.5 Communication and Training. Organisations must make it clear and unambiguous to all staff
and business partners that bribery is unacceptable. Bribery prevention policies and procedures
must be embedded and understood throughout the organisation, including by training that is
proportionate to the risks faced.

5.9.6 Monitoring and Review. The procedures must be regularly monitored and reviewed, and
improved where necessary to respond to any changes in risk. Systems such as financial control
mechanisms, staff surveys and reports to top-level management should be put in place, and
external certifications of compliance should be considered.

These principles, and the practical measures that organisations may take to comply with them, are
described in more detail in Annex A.
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Penalties under the Bribery Act

6.1 Individuals found guilty of any of the first three bribery offences can be imprisoned for up to ten years
(an increase from the previous maximum of seven years), and/or receive an unlimited fine. Commercial
organisations found guilty of any of the four offences can receive an unlimited fine. The proceeds of any
bribe will also be confiscated.

6.2 If a commercial organisation is found guilty of one of the first three offences, a senior corporate officer of
that organisation (defined as a director, manager, secretary or other similar officer) can also be convicted
if he or she is deemed to have given their “consent or connivance” to the offence. It is possible that
omitting to act might also be regarded as “consent or connivance”. Accordingly, directors cannot simply
“turn a blind eye”.

6.3 For a senior officer to be liable, both the body corporate and the senior officer (by having consented to or
connived to commit the offence) must be guilty of a bribery offence. Senior officers cannot be liable for
an offence committed only by an individual employee. Where the act of bribery took place overseas that
director must have a close connection to the UK (i.e. be a British citizen or National or ordinarily resident
in the UK).

6.4 If a commercial organisation is found guilty of the s.7 Corporate Offence, it may receive an unlimited fine.
Other Potential Consequences

6.5 A company director convicted of a bribery offence is also likely to be in breach of his/her duties
under Part 10 of the Companies Act 2006 and could be disqualified under the Company Directors
Disqualification Act 1986 for a period of up to 15 years. Consequently, directors may want to extend their
directors’ and officers’ liability insurance to cover the risks.

6.6 In addition, under the EU Public Sector and Utilities Procurement Directives, implemented in the UK by
the Public Contracts Regulations 2006 and the Utilities Contracts Regulations 2006, public authorities are
required to exclude from public contracts all suppliers that have been convicted of (among other things)

a corruption offence. It is therefore possible that a corporate conviction for bribery could result in
permanent exclusion from government contracts across the European Union.

6.7 Companies borrowing on the Euromarket may be asked to represent in their loan agreements that they
are not acting in a manner inconsistent with the Bribery Act. Potentially, therefore, breach of the Bribery

Act could result in funding being pulled.

6.8 Finally, organisations should also be mindful of the accompanying adverse publicity any bribery
investigation or conviction is likely to create.

10



Enforcement

6.9 Investigations under the Bribery Act will primarily be carried out the UK Serious Fraud Office (“SFO”).
The Government has stated that there will be prosecutorial discretion in the enforcement of the new
Bribery Act offences; freedom is given to the SFO and the Crown Prosecution Service in deciding
whether or not to prosecute, based on a two stage test (see the further details):

6.8.1 Is there sufficient evidence to provide a realistic prospect of prosecution?
6.8.2 If so, is a prosecution in the public interest?
6.10 As to the latter, the SFO has published Prosecution Guidance which specifies factors which tend in
favour of prosecution, and factors which tend against prosecution. Those factors include the following:'®
Where the payments are large and repeated Where the harm can be described as minor and was
the result of a single incident
Where a conviction is likely to lead to a significant Where a conviction is likely to lead to a nominal
sentence penalty only
Where offences are premeditated, or involve an Where there has been a genuinely pro-active
element of corruption approach towards self-reporting and remedial action

Where offences committed in order to facilitate more
serious offending

Where offences involve those in positions of authority
and trust, who take advantage of that position

6.11

6.12

Note that no discretion is likely to be exercised in favour of companies who have failed to heed the new
Bribery Act provisions. In this regard, the Government has emphasised that companies should already have
adequate procedures in place in time for 1 July 2011, and should not expect to rely on an implementation
period. In addition, the Director of the SFO has stated that he intends to exercise his new powers to target
foreign companies carrying on business in the UK, which fail to prevent bribery outside of the UK.

Therefore the safest course of action for any organisation which carries on (or is intending to carry on in
the future) any part of its business in the UK is:

6.12.1 to implement adequate procedures in time for 1 July 2011. The remainder of this Practice
Note gives some practical guidance in this regard; and

5 Also note the general aims as stated by the Ministry of Justice in the Guidance under s.9: the intention behind the new regime is not to “bring the full force of the criminal law to bear upon well
run commercial organisations that experience an isolated incident of bribery on their behalf”, nor to prevent firms “getting to know their clients by taking them to events like Wimbledon or the
Grand Prix”. The regime is instead directed at “making life difficult for the mavericks who are responsible for corruption”.

11
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6.12.2 Further, if an incident of bribery does occur despite those procedures being in place,
to self-refer the incident to the SFO. The SFO operates a system of cooperation with
commercial organisations and, as per the table above, the organisation’s willingness to
cooperate will be taken into account in any decision as to whether it is appropriate to
commence criminal proceedings.

7.1 InAnnex A, we have included some practical examples on what procedures may be considered
“adequate”, which should be put in place by organisations for the statutory defence to apply and
therefore to minimise the risk of falling foul of the Bribery Act.

7.2 Please note that these are general recommendations, and will require tailoring to meet the particular
needs of your organisation. If you would like more detailed advice in this regard, Olswang LLP is able to
offer a range of services tailored to the needs of your organisation, including the following:

7.2.1 Presentations/training to senior officers and staff, giving a general briefing on the new Bribery
Act, and on measures for practical compliance (in conjunction with forensic accountants and
compliance specialists);

7.2.2  Advice on drafting of Bribery Act policies and procedures (including, for example, advice on
updating existing employee/HR policies);

7.2.3  Assistance with any due diligence, or other forms of investigation of existing business
relationships, that may be required in relation to bribery issues. In this regard, it should be noted
that such investigations should be conducted by lawyers, if possible, in order to attract legal
privilege over the findings; and

7.2.4 Representation in proceedings brought under the Bribery Act (in conjunction with our external
criminal law advisor contacts for criminal matters) or in relation to any other issues of fraud

and corruption.

7.3 Please contact Steven Corney, Brian McDonnell or Oliver Gayner to discuss your requirements. If you
would like any specific information on employment aspects, please contact Dan Aherne or Mel Lane.

OLSWANG LLP

May 2011
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Annex A — Adequate Procedures

“Adequate procedures” for the prevention of bribery is likely for most organisations to include the following
measures. Adjustments may need to be made for each organisation, depending on the risk of bribery
being faced (based on factors such as the risks in that business sector, the size of the organisation, or how
international the business is).

We list the six key principles set out in the Ministry of Justice Guidance (as described at paragraph 5.9 above) which
are engaged in each case. Note that principle 1 (proportionality) is an overriding principle which will apply to all the
measures.

1. | Atop-level commitment to anti-bribery measures. 2

* The Board of directors (or equivalent) must be responsible for setting anti-bribery
policies and procedures

+ Accordingly, the Board should appoint a senior officer or officers to head up a team with
responsibility for anti-bribery measures, reporting in to the Board regularly

* The senior officer(s) and their team should then be tasked to design, operate and
monitor bribery prevention procedures

» The Board should retain responsibility for (a) any decision making in relation to critical
bribery issues; and (b) disseminating the anti-bribery message both internally and
externally

2. Draft anti-bribery policy, which should contain the following details: 5

+ Statement of commitment to (a) carry out business fairly, honestly and openly, and an
articulation of the benefits (reputational, customer, and business partner confidence),
and (b) show zero tolerance towards bribery

* The Code of Conduct to be followed by employees / managers / associated persons.
A comprehensive Code of Conduct should cover the following: i) gifts; ii) hospitality,
entertainment and expenses; iii) customer travel; iv) political contributions; v) charitable
donations and sponsorships; vi) facilitation payments; and vii) solicitation and extortion

» The disciplinary consequences of breaching the Code of Conduct for employees and
managers, and the consequences for other associated persons

» The range of bribery prevention procedures in place, which should include:

+ The financial / commercial controls in place, including fair and adequate books
and records and internal controls at all subsidiaries to minimise the risk of corrupt
payments taking place

» Procedures outlining how to act when confronted with a request relating to bribery
and when employees are threatened

» The procedures for confidential reporting of bribery (“speaking up” or
“whistle-blowing” procedures), and the protection in place in these circumstances

13
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3. Update any other existing policies (including HR policies) 5

» Consider renumeration policy and address potential acts of bribery or any suspicious
activities during performance appraisal process

4. Communicate anti-bribery policy both externally and internally 5

+ Externally: release formal statement of anti-bribery policy to the market; consider
seeking external certification of compliance

« Internally: publish the policy somewhere accessible to all staff and agents/
consultants/contractors globally, for example on the intranet

5. Conduct comprehensive, periodic and documented risk assessments, examining the |3
following factors:

+ Country risk: the high risk locations in which the company operates. Does the
company have interactions with government officials in those locations? Are gifts,
hospitality and entertainment activities widely employed?

» Sectoral risk: the high risk sectors in which the company operates (for example, the
mining and infrastructure sectors are perceived to be high risk)

» Transactional risk: for example, whether the business model includes large scale
projects, licences / permits, public procurement, charitable or political donations
(which may be of higher risk); or where new business acquisitions or joint ventures
are planned

* Business opportunity risk: which may for example arise on projects with a high
number of contractors or intermediaries, or projects which are undertaken below
market price

+ Business partnership risk: certain relationships may involve higher risk, for example
with public officials, JV partners, or politically exposed persons
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Conduct due diligence of business relationships to identify and target bribery 4

* Maintain a clear trail of due diligence and vetting of agents, consultants, advisers and
joint venture or consortium partners, including effective due diligence prior to entering
into business relationships

« Inform business partners of the company’s commitment to abiding by laws on the
prohibitions against foreign bribery and seek a reciprocal commitment from business
partners

* Human Resources departments should conduct background checks on potential
employees, particularly those in senior or sensitive positions, looking out for evidence
of involvement in illegal activity or other question marks regarding integrity.

* Include a contractual commitment to the company’s anti-bribery measures in
employment and other relevant contracts

« Be wary of any contract including a percentage of the contract consideration to be
paid to a local professional or local lawyer. It is essential to be satisfied that the
payment is a genuine commercial payment

» Be wary of contracts making provision for political or charitable donations. Political
donations may be requested when negotiating contracts with foreign governments in
particular

» Ensure agents (for example, consultants or contractors) have a valid contract and
that the scope and charges for the services they are to provide are clearly defined on
a project by project basis

* Ensure payments made to agents are based on a detailed invoice provided by them,
and wherever possible, payments to agents should not be made in cash

Provide regular training for staff regarding compliance with the Bribery Act, the FCPA | 5
and internal anti-bribery measures. Managers may require additional training in
relation to acts of those for whom they are responsible

 Appropriate to specific roles: for example, those working in purchasing, contracting,
distribution and marketing, or in high risk countries, may require additional training

* Including on “speak up” or “whistle blowing” procedures

Mandatory for all new staff, ideally during a formal induction process

+ May be appropriate for some associated persons too

Continuing monitoring and review, as necessary, of all the above anti-bribery 6
measures
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Annex B
Comparative analysis with FCPA in the USA OLSWANG

Prior to the enactment of the Bribery Act, the US Foreign Corrupt Practices Act (“FCPA”) was considered to be
the ‘gold standard’ for preventing bribery and corruption. However, the Bribery Act is wider in scope than the
US regime under the FCPA. The key differences include:

* Private sector bribery: The FCPA only covers the bribery of foreign public officials. The Bribery Act applies
to bribery in the private sector (i.e. without the involvement of a government official) as well as public sector
bribery. However, if no part of the offence is committed in the UK, the private sector bribery offence will only
apply to UK incorporated entities.

» Extra-territorial jurisdiction: The FCPA is US-centric in that it applies to US companies and citizens;
individuals while in the US and foreign companies listed on a US stock exchange. The Bribery Act has a
broader application in that because it can apply to criminal activity and companies anywhere in the world,
provided that the relevant company undertakes some part of its business (i. e. the same business as that
in which the alleged bribery has occurred) in the UK.

* Intent: The FCPA requires intent on the part of the offending party, whereas the corporate offence under the
Bribery Act strips away the requirement for criminal intent.

+ Facilitation payments: There is no exemption under the Bribery Act, as there is under the FCPA, for
‘facilitation payments’ or ‘greasing’, meaning payments made with the purpose of securing or expediting
performance of routine government action (for example, payments to obtain permits, processing official
papers or payments, securing the connection of basic facilities such as water, gas and cables etc.). The only
possible exception is if a local law permits the payment; however, this applies only to a permissive law and
not a custom or trade practice.

+ Charitable donations: Again there is no exemption for charitable donations under the Bribery Act, as there
is under the FCPA. Thus, a payment to or from a charity may be caught if it satisfies the other tests under
the Bribery Act.
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